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This is a suit for damages arising out of personal
injuries sustained by the plaintiff, MIldred Waley, in a two-
vehi cl e accident that occurred at the intersection of Frontage
Road and Sevier Avenue in Knoxville. The trial court granted the
plaintiff a directed verdict as to the issue of the defendant’s
liability. The jury then reported its award of conpensatory
damages of $100,000. The defendant, Scott Giffith Wl fenbarger,
appeals, arguing that the trial court erred in directing a
verdict for the plaintiff, in that the court thereby prevented
the jury from considering genuine issues touching on conparative

faul t.

On May 20, 1994, the plaintiff, who was then 72, was a
passenger in a vehicle driven by her husband, Eugene Wal ey. The
Whal eys were traveling north on Frontage Road, a one-way street,
approaching the intersection of Sevier Avenue, a divided four-
| ane roadway. At the intersection, which was under construction,
traffic on Frontage Road had the right-of-way, whereas traffic on
Sevi er Avenue was facing a stop sign. As the defendant travel ed
east on Sevier Avenue, he did not see the stop sign.

Consequently, he entered the intersection wthout stopping and
hit the Whal eys’ vehicle in its side as it proceeded through the

i ntersecti on.

The plaintiff subsequently brought suit against the
defendant.! At trial, the defendant admtted that he had not

seen the stop sign posted at the intersection and further

The plaintiff’s husband al so brought suit, but voluntarily dism ssed his
claimon the day of trial and is no |longer a party to this action.
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admtted that his failure to stop was the cause of the accident.
At the conclusion of all the proof, the trial court granted the
plaintiff’s nmotion for a directed verdict on the issue of

liability.

Qur standard of review of a trial court’s decision on a
notion for directed verdict is well-settled. A directed verdict
is appropriate only when the evidence is susceptible to but one
conclusion. Eaton v. MlLain, 891 S.W2d 587, 590 (Tenn. 1994);
Long v. Mattingly, 797 S.W2d 889, 892 (Tenn.Ct. App. 1990). W
nmust “take the strongest legitimte view of the evidence favoring
t he opponent of the notion.” Long, 797 S.W2d at 892. In
addition, all reasonable inferences in favor of the opponent of
the notion nust be allowed, and all evidence contrary to the
opponent’s position must be disregarded. Eaton, 891 S.W2d at
590; Long, 797 S.W2d at 892.

The defendant asserts that there are two issues
i npacting conparative fault that the jury should have been
allowed to consider. First, he contends that the Waleys’
vehicle was traveling in excess of the posted speed limt of 30
mles per hour and that this constitutes negligence on the part
of the plaintiff. W wll address this issue before describing

t he second i ssue.

At trial, the plaintiff’s husband testified that he was

traveling at the posted speed of 30 ml|es per hour when the



acci dent occurred. M. Wal ey was not cross-exam ned about his
estimation of the vehicle' s speed. The defendant |ater

i ntroduced the answers to interrogatories of Dr. Kyle MCoy, who
exam ned the plaintiff in March, 1995. Attached to Dr. MCoy’s
answers is a report summarizing his exam nation of the plaintiff.
In that report, Dr. MCoy briefly describes the accident and
notes that when the collision occurred the plaintiff was
traveling at approximately 60 mles per hour. This notation is
apparently based upon statenents made by the plaintiff during her
physi cal exam nation. The defendant argues that this statenent
regarding the speed of the plaintiff’'s vehicle is evidence of the
plaintiff’s conparative negligence and her husband s conparative
fault that the jury was entitled to consider in assessing the

overall issue of fault.

Taki ng the strongest legitimte view of the evidence
favoring the defendant and di sregarding all evidence contrary to
his position, we nevertheless find that the trial court did not
err in directing a verdict for the plaintiff as to the first
i ssue rai sed by the defendant. W have reviewed the record and
have found no evi dence of any kind showi ng or tending to show
that the speed of the Whal eys’ vehicle — be it 30 or 60 mles
per hour — contributed in any way to the accident. |In order to
prove the actionable negligence of a plaintiff, a defendant nust
present some material evidence that the conduct of the plaintiff
was a proxi mate cause of the accident. A defendant has the sane
burden as to the conparative fault of a third party. “In
Tennessee, proximate cause has been described as that act or
om ssion which imedi ately causes or fails to prevent the injury;
an act or om ssion occurring or concurring with another which, if

it had not happened, the injury would not have been inflicted.”



Tennessee Trailways, Inc. v. Ervin, 438 S.W2d 733, 735 (Tenn.
1969). Having found no evidence in the record that the speed of
the plaintiff’s vehicle was in any way a proxi mte cause of the
accident, we find that there is no issue to be subnmtted to the
jury regarding the conparative negligence of the plaintiff or the
conparative fault of her husband. The nmere show ng of speed,

wi thout nore, is not sufficient to present a jury with a question
of the plaintiff’s conparative negligence or her husband’ s

conparative fault. This issue is found adverse to the defendant.

As a second issue, the defendant contends the jury was
entitled to consider “conparative fault for the negligent
mai nt enance of the confusing intersection.” The defendant argues
that the construction and the detour signs erected at the
intersection “diverted attention froman unexpected stop sign,”
and that this “dangerous condition” should have been consi dered

by the jury in assessing his proportion of fault.

| f a defendant intends to assert the affirmative
def ense of conparative fault, he or she nust conply with the
requi renents of Rule 8.03, Tenn.R Civ.P., which provides, in

pertinent part, as follows:

a party shall set forth affirmatively facts
in short and plain terns relied upon to
constitute...conparative fault (including the
identity or description of any other alleged
tortfeasors)....



(Enmphasi s added). Thus, in order to allege the conparative fault
of another, a defendant mnust identify or describe the other

all eged tortfeasor. “Failure of the defendant to identify other
potential tortfeasors would preclude the attribution of fault
agai nst such persons and would result in the defendant being
liable for all damages except those attributable to the fault of
the plaintiff.” R dings v. Ralph M Parsons Co., 914 S.W2d 79,
84 (Tenn. 1996).

In his anended answer, the defendant asserts the

fol | ow ng:

In addition to the all eged negligence of
Eugene Whal ey and Scott Giffith

Wl f enbarger, this accident occurred at an

i ntersection while road construction was

i nconplete. A stop sign was erected to halt
traffic on a four |ane roadway and al | ow
priority to traffic...crossing a two | ane
road. The stop sign was obscured at a

di stance because of other signs and/or
construction directions. |t was reasonably
foreseeabl e that a person travelling [sic] in
the four |ane roadway woul d not anticipate a
stop sign for a two | ane roadway. The
decision to create this dangerous condition
was negligence and under the rul es of
conparati ve negligence, this defendant is not
|l iable for such.

(Enmphasi s added). The defendant alleges in his answer that the
i ntersection was, in so many words, a confusing situation. He
does not identify, by nanme, the individual or entity responsible
for the work at the intersection. Furthernore, he does not
really attenpt to “descri[be]...any other alleged tortfeasors.”
See Rule 8.03, Tenn.R Civ.P. 1Is the defendant pointing the
finger of blanme at the City of Knoxville within whose confines

t he accident occurred, and/or a contractor and/or sone ot her

i ndividual or entity? W sinply do not know fromthe answer.



Agai nst whomis a jury to report a finding of conparative fault?
Wiile Rule 8.03 clearly permts a defendant to allege the
conparative fault of another even if the defendant cannot
identify the target by nane, a defendant nust, at a mninmm give
the plaintiff and the jury sonme descriptive material from which
the identity -- a nane -- can be ascertained. In the instant
case, the defendant basically says that the roadway was in a
confusing state. He relies upon the dangerous condition caused
by the confusing state of the construction as the basis for his
def ense of conparative fault; he does not even explicitly allege
that the individual or entity responsible for the dangerous
condi ti on, whoever that is, should be assigned fault. The answer
seeks to assign fault to a condition rather than to an i ndivi dual
or entity. The defendant’s pleading is sinply too vague to
properly allege the defense of conparative fault. Rule 8.03 was

not satisfied in this case.

Because he did not properly identify or describe who
was responsi ble for the all eged dangerous condition, the
def endant was not entitled to have the jury consider the

conparative fault of another. See Ridings, 914 S.W2d at 84.

For all of the foregoing reasons, we find and hold that
the trial court did not err in granting the plaintiff a directed

verdict on the issue of the defendant’s liability.

The judgnent of the trial court is affirnmed. Costs on

appeal are taxed to the appellant. This case is remanded to the



trial court for enforcenent of the judgnent and coll ection of

costs assessed below, all pursuant to applicable | aw.

Charles D. Susano, Jr., J.

CONCUR:

Houston M Goddard, P.J.

D. M chael Sw ney, J.



